INTRODUCTION
The right to a speedy trial in a criminal prosecution is one of the most basic rights preserved by the United States Constitution.' In Klopfer v. North Carolina, the United States Supreme Court emphasized the significance of this guarantee by holding that the right to a speedy trial "is as fundamental as any of the rights secured by the Sixth Amendment." 3 This sixth amendment right to a speedy trial is made applicable to and enforceable against the states by virtue of the due process requirements of the fourteenth amendment. 4 The speedy trial guarantee fulfills several purposes for the individual defendant. First, the guarantee enhances the integrity of the fact-finding process by making it more likely that evidence and memories of witnesses will remain readily available.
5 Second, the right minimizes the infliction of anxiety upon the defendant caused by long-pending charges and prevents prolonged pre-trial incarceration. 6 The public also is entitled to a speedy trial in a criminal prosecution, as Chief Justice Burger recently observed. 8 He contended that the deterrent goals of the criminal law are inadequately served when the defendant is deprived of this right.
9 Justice Brennan, concurring in Dickey v. Florida, 2 0 noted that delay may hinder the government in proving its case and concluded that the right to a speedy trial protects both the public and the defendant because "the guarantee protects our common interest that government prosecute, not persecute, those whom it accuses of crime." "I
In order to more effectively implement the interests of both society and the accused, Congress enacted the Speedy Trial Act of 1974.12 This Act represents affirmative congressional action in a stated attempt to reduce crime and 7 Rutherford v. State, 486 P.2d 946, 956 (Alaska 1971) (Connor & Rabinowitz, J.J., dissenting in part). In Barker v. Wingo, 407 U.S. 514, 532 (1972) , the Court stated that the most serious interest of the accused protected by the speedy trial right is the one first mentioned above because "the inability of a defendant adequately to prepare his case skews the fairness of the entire system."
8 Burger, The State of the Jidiciary-1970 Jidiciary- , 56 A.B.A.J. 929, 932 (1970 .
9 Id. at 931-32. In 1970 Chief Justice Burger strongly supported legislative action which would provide a remedy to try defendants within sixty days after indictment. He predicted that this practice "would sharply reduce the crime rate." Most recently, however, he has voiced the concern of the Judicial Conference of the United States that the Speedy Trial Act of 1974 may pose difficult problems for the federal judiciary. See Burger, The State of the Judiciary-1975 Judiciary- , 61 A.B.A.J. 439, 442-43 (1975 ; note 74 infra. 10 398 U.S. 30, 39 (1970) (Brennan, J., concurring).
11 Id. at 42-43 (Brennan, J., concurring). 12 18 U.S.C.A. § 3161 (Supp. 1975) .
the danger of recidivism in this country and contains provisions strengthening the supervision over persons released pending trial. 13 The Act also seeks more stringently to safeguard the sixth amendment speedy trial guarantee by establishing time limits within which an accused must be brought to trial.
14 In passing the Speedy Trial Act, Congress specifically determined that neither the previous decisions of the Supreme Court nor the implementation of rule 50(b) of the Federal Rules of Criminal Procedure had provided the courts with adequate guidance on the speedy trial question. Under rule 50(b), the district courts have developed plans "for the prompt disposition of criminal cases" within their districts, some based on a model plan -prepared by the Administrative Office."-When viewed in its entirety, the Speedy Trial Act is a highly commendable piece of legislation. It is submitted, however, that the Act contains one basic flaw. That weakness is that the time period to measure whether the accused has been denied his speedy trial guarantee does not begin to run until he is arrested or served with a summons.' 7 It is submitted that this provision deprives both the accused and society of many of the benefits which the Act allegedly confers.
This article shall first examine the minimum constitutional standards which must be maintained in, order to secure the defendant his right to a speedy trial. Next, the pertinent provisions of the Speedy Trial Act of 1974 will be discussed and compared with the minimum safeguards required by the Constitution. Last, this article will examine the issue of when the speedy trial time period should attach in order 13 Id.
14 16 BNA CR. L. REP 2309 (January 8, 1975 § 3161(b) . This section provides in pertinent part that an information or indictment "charging an individual with the commission of an offense shall be filed within thirty days from the date on which such individual was arrested or served with a summons in connection with such charges." to better promote the interests of both society and the accused.
I. THE FEDERAL CONSTITUTIONAL GUARANTEE
In determining the minimum constitutional safeguards which must be protected in order to assure the defendant his right to a speedy trial, the fact appears that although this right is provided for by the sixth amendment to the Constitution, the Supreme Court has dealt with this guarantee only infrequently.' s In Strunk v. United States, 9 the Court held that the sole constitutional remedy for a denial of the right to speedy trial was dismissal of the charges.
Prior to the recent case of Barker v. Wingo, 20 however, the Court had never even attempted to establish the standards by which the speedy trial guarantee is to be judged.
1
In Barker, the Supreme Court took the approach that the speedy trial right must be enforced by balancing the actions of the prosecution and the accused against one another on an ad hoc basis. 22 The Court identified four factors that courts should assess in deciding whether the accused has been deprived of his right to a speedy trial: "Length of delay, the reason for the delay, the defendant's assertion The Court emphasized that none of these four factors is sufficient alone to support a finding that the accused was deprived of his constitutional right to a speedy trial. Rather, all of the above factors are interrelated and must be considered together.
4
Concerning the length of permissible delay, the Supreme Court concluded that there is "no constitutional basis for holding that the speedy trial right can be quantified into a specified number of days or months." 25 The Court noted that the right to a speedy trial is less clearly defined than other procedural guarantees, and consequently it is difficult to determine with exactness when the right has been denied.
2 r For that reason, whether delay has been prejudicial to the defendant's right to a speedy trial is dependent upon the particular facts and circumstances of each case.
7
In discussing possible excuses for delay, the Court held that different weights should be allocated to different sources of delay. A deliberate effort to delay the trial in an attempt to injure the defense should be counted heavily against the government. 265, 274-88 (1972) . In his article, Judge Godbold thoroughly examines each of these four factors and the importance that should be given to each in determining whether the defendant has been denied his speedy trial guarantee. 24 434, 436 (1973) . The recent case of United States v. Roemer, 514 F2d 1377 (2d Cir. 1975 , provides an excellent example of negligent delay. In that case, a 56-month post-indictment and pre-trial delay was upheld. The kind of delay sanctioned in Roemer has often been allowed in federal and state courts, especially when, as in Roemer, the accused has failed to show that prejudice resulted from the delay. material witness, should be considered an appropriate basis for a delay and should not, therefore, be weighed against the government.
30
Concerning the defendant's assertion of his right, the Court rejected the concept that a defendant waives his right to a speedy trial for all periods prior to which such defendant has not demanded a speedy trial. 31 The Court reasoned that the right to a speedy trial, like all fundamental constitutional rights, cannot be presumptively waived. 32 However, the Court did adopt the rule that the defendant's failure to demand his right to a speedy trial is a relevant factor to be considered in determining whether he has been deprived of this right.
33
The Court emphasized that "failure to assert the right will make it difficult for a defendant to prove that he was denied a speedy trial. REv. 846, 853 (1957) . See also id. at 852-55.
The American Bar Association, in setting its minimum standards relating to speedy trial, also rejected the demand-waiver requirement as a general rule:
The Court also noted that prejudice to the defendant should be assessed in reference to the interests of the accused which the speedy trial clause is designed to protect. Under the balancing test, as promulgated in Barker, none of the above four factors-length of the delay, cause of the delay, assertion of the right, and prejudice to the defendant-is sufficient alone to find that the accused was deprived of his federal constitutional right to a speedy trial. Rather, these four factors are interrelated and must be considered together in One reason for this position is that there are a number of situations, such as where the defendant is unaware of the charge or where the defendant is without counsel, in which it is unfair to require a demand .... Jurisdictions with a demand requirement are faced with the continuing problem of defining exceptions, a process which has not always been carried out with uniformity. . . . More important, the demand requirement is inconsistent with the public interest in prompt disposition of criminal cases. Consistent with the policies expressed in Part I of these standards, the trial of a criminal case should not be unreasonably delayed merely because the defendant does not think that it is in his best interest to seek prompt disposition of the charge. ABA, supra note 25. The ABA standards do establish special procedures for those cases in which the person charged with a crime is imprisoned for another offense. In those cases, according to the standards, the prosecutor should not proceed to trial unless the prisoner makes a demand since the prisoner should have the option of not making the demand in the hope the charges will be dropped before or at the time he completes his sentence. determining whether the federal speedy trial right has been abridged.
II. THE SPEEDY TRIAL ACT OF 1974
The Speedy Trial Act of 197439 must meet the minimum constitutional standards established by the United States Supreme Court. Provided that these minimum standards are met, the Congress is free to expand this guarantee so as to provide greater protection for the individual defendant.
40
The Act clearly exceeds the minimum constitutional requirements. First, it provides for a definitive time period within which the defendant must be brought to trial. In establishing this time period, the Act states that an information or indictment charging an accused with the commission of a crime must be filed within thirty days from the time of arrest or from the time that he was served with a summons.
'
The arraignment must then be held within ten days from the time of the information or indictment. 42 Upon a plea of not guilty, the trial must then be held within sixty days after arraignment. Hence, from the date of his arrest, the defendant must be brought to trial within 100 days. 10.46.010 (Supp. 1975) . The California statute allows fifteen days from the time a felony defendant is held to answer to the filing of the information, and a time period of sixty days from the information to the trial. A shorter period is established for misdemeanors. The Illinois act allows a time period of 120 days between arrest and trial. The Iowa statute provides for a thirty-day limit from the date the accused is held to answer until indictment and a sixty-day limit from indictment to trial. The Massachusetts law contains a six-month limit from time of imprisonment or bail. The Pennsylvania law provides for a six-month period from the date of commitment. The Washington statute sets a limit at thirty days from the date the accused is held to_ answer till indictment or filing of an information. The model plan now in effect in many federal district courts provides for a twenty-day and thirty-day [Vol. 66
RIGHT TO A SPEEDY TRIAL
To enable the federal courts to fully comply with these time -periods, the Act will take effect over a gradual period. During the first year after the Act takes effect, the maximum time limit between arrest and indictment is sixty days. For the second year, it is forty-five days and for the third year, thirty-five day& The maximum time limit between arraignment and trial is 180 days for the first year, 120 days for the second year, and eighty days for the third year.
4 5 In the event that any federal court is unable to comply with the Act due to the position of its court calendar, the chief judge may under certain conditions apply for a suspension of such time periods, 4 6 provided that the suspension does not exceed one year.
47 Any additional suspensions cannot be granted without congressional approval. 48 In addition, none of the above time limitations will take effect until "on or after the date of expiration of the twelve-calendar-month period following July 1, 1975." 49 Congress, however, has provided an interim plan to commence ninety days after July 1, 1975, and terminating on the date immediately preceding the expiration of the above twelve-calendar-month period. 50 The interim plan provides that in regard to detained persons who are incarcerated solely because they cannot pay bail 51 and to released persons who are awaiting trial and are considered as being of high risk, 5 2 the trial of such persons shall be held within ninety days following the commencement of such continuous detention or period respectively between indictment and arraignment for defendants in custody or released prior to trial. Between arraignment and entry of a guilty plea for defendants in custody is a period of ninety days and for other defendants a period of 180 days. Thereafter the sentencing of a defendant must take place within forty-five days. 44 18 U.S.C.A. § 3161 (f). 45 Id. § 3161(g). 46 Id. § 3174(a). Before applying for a suspension of these time periods, the chief judge and the planning group must be satisfied that the resources of the district court in question "are being efficiently utilized."
47Id. § 3174(b). Before granting such a suspension, all relevant parties must conclude that "no remedy for such congestion is reasonably available."
48 Id. § 3174(c).
designation of high risk. 53 Hence, although the ultimate aim of the Act is to require that the accused be brought to trial within 100 days after arrest, it will probably take the federal courts five years to achieve this goal. In determining whether the accused has been denied his statutory right to a speedy trial, the Act provides for a number of delay periods which are to be excluded in computing the relevant time limit. 5 4
These delays are thus deemed justifiable within the terms of the Act. They include, but are not limited to, periods of delay resulting from other proceedings regarding the defendant; 55 delays requested by the government and consented to by the accused, with the approval of the court, "for the purpose of allowing the defendant to demonstrate his good conduct" ;5s delays caused by the absence or unavailability of the accused or an essential witness ,7 delays resulting from the defendant's mental or physical incompetency to stand trial;58 and delays resulting from the SId. § 3164(b). In the event that trial is not held within ninety days, § 3164(c) provides that if the delay was not caused by the defendant or his counsel and if such defendant is still incarcerated because he cannot make bail, then he must be released pending trial. If, however, a defendant is released and is designated as being of high risk, an intentional delay on his part will prompt the court to reconsider the conditions of his release in order to insure his appearance at trial.
541d. § 3161(h). For an interesting comparison see People v. Stillman, 391 Ill. 227, 62 N.E2d 698 (1945) , holding that when the defendant obtains a continuance, the 120-day Illinois statute of limitations begins running anew from the end of the continuance.
551d. § 3161(h)(1). Such other proceedings involving the defendant include trials relating to other charges against the accused, interlocutory appeals, hearings on pretrial motions, and examinations and hearings concerning his mental competency or physical incapacity.
56 Id. § 3161(h) (2). 57 Id. § 3161(h) (3) (A). In defining the meaning of absence or unavailability, § 3161(h) (3) (B) states:
For purposes of subparagraph (A) of this paragraph, a defendant or an essential witness shall be considered absent when his whereabouts are unknown and, in addition, he is attempting to avoid apprehension or prosecution or his whereabouts cannot be determined by due diligence. For purposes of such subparagraph, a defendant or an essential witness shall be considered unavailable whenever his vhereabouts are known but his presence for trial cannot be obtained by due diligence or he resists appearing at or being returned for trial.
581d. § 3161(h) (4).
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granting of a continuance when "the ends of justice served by the granting of such continuance outweigh the best interests of the public and the defendant in a speedy trial." 59 If the time limits provided for by the Act, excluding periods permitted by justifiable delays, are not adhered to by the government, the charges against the accused must be dismissed or otherwise dropped either with or without prejudice. In the case of excessive delay between arrest and indictment or infor-59 Id. § 3161(h) (8) (A). In determining whether to grant a continuance, § 3161(h) (8) (B) provides that the court must consider, among others, the following factors:
(i) Whether the failure to grant such a continuance in the proceeding would be likely to make a continuation of such proceeding impossible, or result in a miscarriage of justice.
(ii) Whether the case taken as a whole is so unusual and so complex, due to the number of defendants or the nature of the prosecution or otherwise, that it is unreasonable to expect adequate preparation within the periods of time established by this section.
(iii) Whether delay after the grand jury proceedings have commenced, in a case where arrest precedes indictment, is caused by the unusual complexity of the factual determination to be made by thei grand jury or by events beyond the control of the court or the Government. Only a few states have attempted to enumerate all lawful excuses for delay, e.g., VA. CODE ANN. § 19. 1-191 (Supp. 1975) . In these states, the most frequently listed excuses are delay "upon the application of the defendant", e.g, ALASKA STAT. § 1220.050(a) (3) (1972) , and delay because of the need to gather material evidence, e.g., ARK. STAT. ANN. § 43-1711 ANN. § 43- (1964 If the excessive delay occurs between arraignment and trial, however, the indictment or information will be dismissed only on motion by the accused. If the defendant fails to make this motion for dismissal before he goes on trial or before he enters a plea of guilty or nolo contendere, he shall be deemed to have waived this right to dismissal. 61 In determining whether a particular case should be dismissed with or without prejudice, the Act provides that the court shall consider, but is not limited to, each of the following factors: "the seriousness of the offense; the facts and circumstances of the case which led to the dismissal; and the impact of a reprosecution on the administration of this chapter and on the administration of justice. Contrary to the Court's holding, the Act provides that "no continuance.., shall be granted because of general congestion of the court's calendar, or lack of diligent preparation or failure to obtain available witnesses on the part -of the attorney for the Government." 6" Third, under the Constitution, the defendant's failure to demand a speedy trial is an important varia-.ble in assessing whether he has been denied -this guarantee 0 7 The Act, however, states that the time period begins, without demand by the :accused, once he is arrested or served with a summons. 68 The defendant can waive this statutory right only by failing to move "for dismissal prior, to trial or entry of a plea of guilty or nolo contendere."6 9 Fourth, under the Constitution, the factor of prejudice must be evaluated in terms largely dealing with whether the unjustifiable delay hampered the defendant in the presentation of his case. 70 The constitutional standard here deters a court taken in the ABA standards also. See ABA, supra note 25, at 40. In contrast, the model plan provides no sanction for the failure of a district court to provide a speedy trial with the exception of release from custody for deendants who are incarcerated prior to trial. from holding that the defendant was denied his constitutional right to a speedy trial, for by so holding, the state is forever barred from reprosecuting the accused on that charge. The Act however, gives the court discretionary power to dismiss the case either with or without prejudice.7 1 Because the defendant's remedy is not so drastic, the court can dismiss without prejudice by the state's mere noncompliance with the Act, whether that noncompliance was with good or bad intentions -.
7 2 When dismissal is with prejudice, however, the Act provides that the court examine the same type of factors which are constitutionally mandated in Barker. 73 From the above discussion, it may fairly be concluded that the Speedy Trial Act of 1974 meets and exceeds the minimum constitutional requirements established by the United States Supreme Court. There remains, however, one major gap in the federal legislation which needs to be corrected. That problem is determining the proper time in which the defendant's right to a speedy trial should attach. 1) (2). 74 Other criticisms have been leveled at the Speedy Trial Act. Chief Justice Burger and the majority of judges in the Judicial Conference of the United States disapproved the Act because they thought that it was unnecessary to supplant the rule 50(b) plans and because they anticipated a crisis in the courts resulting from the Act unless more federal judges were appointed and more money appropriated for the courts. See Burger, The State of the udiciary-1975, 61 A.B.A.J. 439, 442-43 (1975) . Convincing testimony by other federal judges was presented to the Congress, however, indicating that because of the phase-in provisions of the Speedy Trial Act there would be no problem for the federal judiciary in meeting the Act's time limits even without additional resources, personnel and facilities. 1974 U.S. CODE CONG. & AD. NEws at 7407. Regarding the contention that the rule 50(b) plans were effective, the Congress found to the contrary. See note 16 supra.
Another criticism made of the Speedy Trial Act is that its mandatory dismissal provisions will allow persons posing a danger to the public to be released and will undermine the public's faith in the criminal justice system. Although the defendant is afforded various safeguards under both the constitutional right to a speedy trial and the Speedy Trial Act of 1974, the question persists as to when the defendant has access to these safeguards.
7 5 The Speedy Trial Act provides that the time limit shall commence when the defendant is "arrested or served with a summons in connection with such charges." 76 If the accused is neither arrested nor served with a summons prior to the issuance of an information or indictment against him, the time period shall begin upon the filing of such information or indictment. 77 that the sole remedy for a denial of the constitutional speedy trial right is dismissal. This and a complete discharge from later prosecution are also the only effective remedy.
It is also said that short time limits in the Act will discourage prosecutors from bringing complicated cases. 1974 U.S. CODE CONG. & AD. NEws at 7447. However, the Government has no reason to doubt the courts' ability to reach just solutions through use of the Act's continuance provisions.
Another criticism of the act is that it will result in a decrease in guilty pleas, which are necessary if the courts are not to be overloaded with work. Id. Apart from the questionable desirability of retaining the guilty plea as a part of our system of justice, there is evidence in the experience of the Second Circuit with its speedy trial plan that guilty pleas may even be increased under the Act. 1974 U.S. CODE CONG. & AD. NEws at 7450.
Finally, the argument is made that the Speedy Trial Act, regardless of when the right to a speedy trial attaches under it, deals with only part of the problem of delay in our criminal justice system. See Taylor, The Long Wait for a Speedy Trial, 80 CASE & Com. 3 (1975) , for a fine exposition of the over-all problem. Many of the reforms that will be necessary if the problem is to be solved, however, would be better attacked by some means other than speedy trial legislation. Delay in sentencing, for example, can hardly be assaulted under the right of speedy trial of an act implementing it. It can only yield to a due process argument. See Erbe v. State, 25 Md. App. 375, 336 A.2d 129 (1975) . 75 The author has stated substantial portions of the following discussion in a previous article. In United States v. Marion, 78 in which three years passed between the commission of the alleged crime and the filing of the indictment, the Supreme Court held that the particular protections guaranteed by the speedy trial clause of the sixth amendment only take effect upon "either a formal indictment or information or else the actual restraints imposed by arrest and holding to answer a criminal charge. . . ." 79 In a separate concurring opinion, 80 Justice Douglas, joined by Justices Brennan and Marshall, argued that the time period should attach when the prosecution acquires sufficient evidence to bring charges against the accused."' It is submitted that the argument proposed by Justices Douglas, Brennan, and Marshall in Marion deserves serious consideration.
8 2 Although delays prior to arrest or indictment do not usually subject the prospective defendant to incarceration, anxiety, or public accusation, such delays may impair the ability of the accused to defend himself. 83 When an individual has been formally accused of a specific offense, he is aware of the charges against him and may proceed to prepare his defense.
8 4 Where the prospective defendant has not been formally charged, however, he may be unaware that criminal charges will subsequently be to a Speedy Criminal Trial, 57 CoLum. L. Rav. 846, 847 (1957) . The American Bar Association standards for speedy trial also follow the majority rule. See ABA, sipra note 25, at 16-17 & 17-23 In Marion, the defendants were charged with conducting a fraudulent business which involved misrepresentations, alterations of contracts, and intentional nonperformance of contracts. Because the crime included vast interstate aspects, the victims were widely dispersed and difficult to locate. Because these extenuating circumstances made it difficult for the government to prosecute, Justice Douglas, joined by Justices Brennan and Marshall, concurred in the result by holding that the three year period did not violate the defendants' right to a speedy trial.
8 Id. at 330-31 (Douglas, J., concurring). [Vol. 66
'brought against him. 85 Thus, where there is no formal accusation, "the State may proceed methodically to build its case while the prospective defendant proceeds to lose his." ,1 Justice White, writing for the majority in Marion, dealt with the above problem by stating:
Passage of time, whether before or after arrest, may impair memories, cause evidence to be lost, deprive the defendant of witnesses, and otherwise interfere with his ability to defend himself. But this possibility of prejudice at trial is not itself sufficient reason to wrench the Sixth Amendment from its proper context.
87
'Under the majority's holding in Marion, then, the state may formally bring charges against the accused at any time it wishes, as long as the applicable statute of limitations has not run, and still not infringe upon the sixth amendment right to a speedy trial 8 Responding to the majority in Marion, Justice Douglas stated that the obligation which the sixth amendment "places on Government officials to proceed expeditiously with criminal prosecutions would have little meaning if those officials could determine when that duty was to commence." 89 It would also seem that to allow the state to delay prosecution until a strategically advantageous time arises undermines the purposes of both the applicable statute of limitations and the right to a speedy trial.
The purpose of the statute of limitations is to protect the individual against the bringing 85 Note, The Right to Speedy Trial, 20 STAN. L. REv. 476, 489 (1968) .
86 404 U.S. at 331 (Douglas, J., concurring). 87Id. at 321-22. See also United States v. Ewell, 383 U. S. 116, 122 (1966) .
88 Justice White said the remedy for such governmental misconduct is to be found in the due process clause of the fifth amendment. In Marion, 404 U.S. at 324, he observed:
[T]he statute of limitations does not fully define the appellees' rights 'with respect to the events occurring prior to indictment. Thus, the Government concedes that the Due Process Clause of the Fifth Amendment would require dismissal of the indictment if it were shown at trial that the pre-indictment delay in this case caused substantial prejudice to appellees' rights to a fair trial and that the delay was an intentional device to gain tactical advantage over the accused. 89404 U.S. at 331-32 (Douglas, J., concurring).
of overly stale criminal charges. 90 Thus, the statute acts as a shield to protect the prospective defendant. It should not be used, in effect, to deprive, or at least to limit the scope of, a defendant's constitutional and statutory rights. It would be more in accord with the policy underlying the statute of limitations to hold that the constitutional and statutory right to a speedy trial attaches from the time that the state has sufficient evidence to prosecute. The problem with this approach is that it would impose difficult problems in determining the point at which the prosecution has sufficient evidence to prosecute. At the least, however, this approach might be used in measuring the speedy trial time period where there is evidence of prosecutorial misconduct. Thus, where the state hesitates in bringing charges for no other reason than to impair the defendant's ability to defend, the courts ought to measure the speedy trial time period from the time that the state could have brought charges. This, in effect, may be a due process guarantee, but it amounts to the same thing. Certainly, if there is both prosecutorial misconduct and prejudice to the defendant, the state should not be allowed to benefit.
On the other hand, a significant purpose promoted by the speedy trial right is to preserve the integrity of the fact-finding process.
91
In order to uphold the validity of this truthfinding process, the key issue is whether such delays impinge upon the trustworthiness of verdicts and not whether the delays occurred before arrest or indictment. Since delays occurring before arrest or indictment threaten the validity of the fact-finding process just as much as delays occurring after arrest or indictment, the right to a speedy trial should arguably attach as soon as the prosecution has 00 Id. at 322; United States v. Ewell, 383 U. S. 116, 122 (1966) . It might be argued that statutes of limitations are sufficient to protect an accused person's right to speedy trial, except that these statutes establish periods of several years in length. Obviously, these statutes serve only to set up the outermost boundaries for prosecutorial inaction, boundaries which cannot be transgressed for any reason. Within these boundaries, there must be more restrictive ones, which can be ignored only for good cause, if the right to speedy trial is to be fully protected. Again, the implementation of the above approach raises difficult problems. In addition to the relevant factual problem of determining when the prosecution has or has had sufficient evidence, there is the prior problem of determining what is sufficient evidence. To define "sufficient evidence" as evidence sufficient to prove the defendant's guilt beyond a reasonable doubt, or even evidence sufficient to establish guilt by a preponderance of the evidence, gives the prosecution an unfair advantage. Under either test, the state may always argue that it has not acquired sufficient evidence and that the uncertainty of a jury verdict requires the state to relentlessly pursue the investigation.
In order to combat this problem, sufficient evidence must be defined as that amount of evidence necessary to establish that "there is probable cause to believe that an offense has been committed and that the defendant has committed it . . . . 93 Since probable cause is sufficient evidence for the state to arrest the prospective defendant, 94 there is no adequate reason why the state should not be compelled to arrest and charge the defendant at that time. Defining sufficient evidence as evidence sufficient to show probable cause compels the state to prosecute at a more readily ascertainable time. At the same time, such a construction enables the defendant to adequately prepare his defense. Another difficult problem is determining who should bear the burden of proving when the prosecution has sufficient evidence. To expect the prosecution to maintain a day-by-day account describing the precise time it acquired sufficient evidence to prosecute places an intolerable burden upon the efficiency of the criminal justice system. 95 had sufficient evidence to prosecute prior to the date on which charges were formally brought. This rule will allow the defendant a remedy in cases of clear prosecutorial misconduct, and at the same time, it will not burden the prosecutorial efforts of the state.
There are certain situations, however, in which the prosecution justifiably delays in bringing formal charges against an accused. Such situations occur when the delay is absolutely necessary to promote the ordinary processes of justice. A clear example is an undercover investigation involving several potential defendants in which the arrest of one suspect before a certain strategic time would destroy the entire investigation. Under such circumstances, the state's interest in protecting society from crime would justify the delay.
6
Where the delay is not absolutely necessary, however, the prosecution may justify the delay only if it can prove that the delay was reasonably necessary to promote the ordinary processes of justice and that the delay did not prejudice the accused in the presentation of his defense.
In order to protect the individual defendant from prejudicial delay occurring before formal charges are filed, while, at the same time, preserving society's interest in holding the guilty accountable for their crimes, it is proposed that the following three-step test should be employed to determine when the constitutional and statutory right to a speedy trial should attach:
(1) The right to a speedy trial attaches, without demand by the accused, from the time the defendant is arrested, initially arraigned, or charged, whichever is first;
(2) In order to avoid prosecutorial misconduct, the defendant may prove by a preponderance of the evidence that the state had sufficient evidence to -prosecute him prior to the date on which charges were formally brought. If the defendant successfully proves the above, then the time period attaches from such time that the prosecution had sufficient evidence to prosecute; , J., concurring) .
[Vol. 66 it proves by a preponderance of the evidence (i) that the delay was absolutely necessary to promote -the ordinary processes of justice or (ii) that the delay was reasonably necessary and that it did not prejudice the accused in the presentation of his defense. 97 If the state is successful in this rebuttal, the time period attaches from the time the defendant was arrested, initially arraigned, or charged, whichever was first. It is submitted that this three-step test is an equitable solution to the right to speedy trial attachment problem. The test enables the Speedy Trial Act to better achieve its goal of "reducing crime and the danger of recidivism" in this country. 8 The test also recognizes the speedy trial right, in practice as well as in theory, as a fundamental right provided for by the United States Constitution.
CONCLUSION
The Speedy Trial Act of 1974 was enacted in order to insure both the defendant's and society's interests in having speedy trials. By providing that the time period does not attach until the accused is arrested or served with a summons, however, the Act permits the Government to take such action at any convenient time within the applicable statute of limitations. Although the defendant can prove a de- 560 (1969) . Where a delay is absolutely necessary to further the ordinary processes of justice, society's interest in holding the guilty accountable for their crimes must be given preference over any possible prejudice to an accused. It must be emphasized that in such a situation, the government's standard for justifying the delay is extremely high. The state must prove that the delay was not only reasonably necessary, but absolutely necessary. If the government can only show that the delay was reasonably justified, then it must also prove that the delay did not prejudice the defendant in the presentation of his case.
98 18 U.S.C.A. § 3161.
nial of due process by showing that the state's delay was intentional and greatly prejudiced him in the presentation of his defense, 99 the fact is that the above allegations are extremely difficult to substantiate. In practical effect, then, the Act gives the Government its option to arrest the accused at the correct time or to delay in order that it may methodically "build its case." 100 It is submitted that the proper solution to this problem will be implemented by the enactment of the following proposed statute:
The time for trial shall attach, without demand by the accused, from the time the defendant is arrested, from the time of his initial arraignment, or from the time the charge is placed against the accused, whichever is first. If, however, the defendant should prove by a preponderance of the evidence that the state had sufficient evidence (i.e. probable cause) to prosecute him prior to the date on which charges were formally brought, then the time period shall attach when the prosecution had sufficient evidence (i.e. probable cause) to prosecute unless the state should prove by a preponderance of the evidence that (1) the delay was absolutely necessary to promote the ordinary processes of justice or that (2) the delay was reasonably necessary and that it did not prejudice the accused in the presentation of his defense10
The above proposal adequately protects the individual defendant from prejudicial delays which may occur prior to the filing of formal charges. At the same time, it also preserves society's interest in bringing potentially guilty defendants promptly to trial. Thus, the proposed statute provides a proper balance between the interests of society and the rights of the accused. It should therefore be legislatively 
